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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

TAMMY L. KOKAL,
Paintiff, No. C-00-2966 EDL

V. ORDER ON MOTION FOR SUMMARY
JUDGMENT OR REMAND
LARRY G. MASSANARI,
Acting Commissioner of Socia Security,

Defendant.

l. INTRODUCTION

On January 27, 1999, Plaintiff Tammy L. Koka, gppearing pro e, filed aclam for socid security
disability benefits under Title Il of the Socia Security Act, dleging that she has been disabled by an ankle
injury and resulting complications as of June 8, 1997. Paintiff appeds from the denid of her daim by the
Socid Security Adminigration (“SSA™) on April 6, 1998, and again upon reconsideration on July 29,
1998.

The principa issue on gpped is whether Adminigrative Law Judge Michad P. Bazdl (“*ALJ’) erred
by faling to congder whether Plaintiff was disabled due to the combination of her obesity and other

impairments, either under the obesity listing in place & the time of her adminigtrative hearing, Listing 9.09,

19,09 Obesity. Weight equa to or greater than the values specified in Table | for maes, Tablell for
femaes (100 percent above desired leve), and one of the following:




or under the regulations on obesity that replaced that listing while her case was pending before the Appeds
Council. Paintiff dso argues that substantial evidence does not support the ALJ sfinding regarding her
subjective statements of pain.

The Commissioner of Socid Security (“Defendant”) responds thet Plaintiff failed to establish an
inability to perform her past rlevant work, and submitted immateria extra-record evidence. Only when
this Court requested further briefing did Defendant address the issue of Plaintiff’s obesty.
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On June 7, 1999, Raintiff appeared without counsel at a hearing beforethe ALJ. The

adminigrative record before the ALJ reveds the following medical and work history. Plaintiff was born on
June 2, 1960 and holds a GED, which is equivaent to a high school education. During 1986-87, Plaintiff
worked as a spot welder. (Rec. 42).2 During 1987-88, Plaintiff worked as a cashier and a payroll derk.
(Rec. 41). After earning her GED in 1994, Plaintiff worked as a pharmacy technician until her accident in
June, 1997. (Recs. 24-25). After filing for disability benefits, Plaintiff worked from February 8, 1999 to
March 11, 1999 as alegal service courier, but quit because her supervisor would not permit her to wear
tennis shoes. (Recs. 30-32).

A.) Higtory of pain and limitation of motion in any weight-bearing joint or the lumbosacra spine (on
physical examinetion) associated with findings on medically acceptable imaging techniques of arthritis
In the affected joint or lumbosacra spine; or

B) Hypertenson with diastolic blood pressure persstently in excess of 200 mm. Hg measured with
appropriate size cuff; or

C) Higtory of congegtive heart faillure manifested by past evidence of vascular congestion such as
hepatomegaly, peripherdl or pulmonary edema;or L .

D) Chronic venous insufficiency with superficia varicodtiesin alower extremity with pain onweight-
bearing and persistent edema; or

E) Respiratory disease with tota forced vita capacity equd to or lessthan the value specified in Table
[11-A or I11-B or [11-C.

20 C.F.R. pt.404, subpt. P, app.1.

2 Civil Locd Rule 16-5 requires that Defendant file a “certified copy of the transcript of the

adminigrative record” when filing an answer. The record ("Rec.") includes a copy of the ALJ s decison and
copies of Plaintiff’s submissonsto the SSA. Citations to specific pages of the record are to the bates samp
number located in the upper right hand of each page of the record.
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Haintiff first visted Kaiser Permanente Medica Center (*Kaiser”) on June 8, 1997, following her
injury. (Rec. 133). Paintiff was diagnosed with asprained right ankle. 1d. A computed tomographic
(“*CT") scan of her ankle did not reved any significant abnormadlity. (Rec. 145).

Haintiff again visted Kaiser in July and August 1997. Dr. David Cummins diagnosed Plaintiff as
having a*“ delayed recovery” from the sprain due to a“ soft tissue injury.” (Rec. 124, 125). A second CT
scan of her ankle again did not reved any sgnificant dbnormdlity. (Rec. 144).

Later, on December 10, 1997, Dr. Peters, dso from Kaiser, examined Plaintiff and noted that she
was morbidly obese, but moved about quite well. (Rec. 115). In fact, Plaintiff’s medical records reved that
nearly every physician who treated her noted on record that she was obese (Rec. 126, 162) or morbidly
obese. (Recs. 102, 115, 122, 131, 139, 149).

Soon after, Dr. Cummins diagnosed Plaintiff with “ chronic posttraumatic ankle dysfunction” and
recommended that Plantiff find ajob in which she could work part-time and not be on her feet during the
work day. (Recs. 111, 160). In January, 1998, Kaiser neurologist Dr. J. Philip Seab noted that Plaintiff
complained of low back pain radiating into her legs. (Rec. 108). He prescribed Trazadene to lessen her
pain and deep problems and recommended pool exercises and weight loss. (Recs. 104, 109). Plaintiff dso
was given an MRI scan of her spine, which reveded early lumbosacrd degenerative disc disease. (Rec.
106).

Paintiff then vidted the Kaiser Spine Clinic, where Dr. Leo Chi diagnosed Plantiff with chronic
mechanica low back pain with symptoms of radiculitis. (Rec. 101). Dr. Chi prescribed weight loss with
diet, medications, ice and Trazadone on aregular basis. (Rec. 102). Shortly after, Dr. Chi opined that
Faintiff could begin retraining for ancther job; that she could lift ten pounds occasiondly; that she could
occasondly bend, squeat, kned or climb; and that she could stand, walk, sit or drive for two hours a atime
for atota of eight hours each day. (Rec. 99).

At the request of the Department of Rehabilitation, Psychologist Alex Leung, Ph.D., evauated
Faintiff on May 21, 1998, seeking to discover suitable employment for Plaintiff by assessng her “leve of
cognitive ability, her academic agptitude and her vocationd interest profile” (Rec. 179-84). Based on
Maintiff’s test scores and Vocationa Interest Profile, Dr. Leung concluded that Plaintiff could be expected
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to perform a alevel which is somewhat lower than performance of her peers of the same age and could
perform severd jobs, including an orderly, nurse' s aide, morgue attendant, physical therapy aide, service
station attendant and parking lot attendant. (Recs. 182, 184).

In June, 1998, orthopedic surgeon Charles Miller, M.D., examined Plaintiff, noting that she
primarily complained of painin her lower back, right ankle and foot, Ieft knee, and neck and upper back
(Rec. 162-67). Dr. Miller diagnosed Flaintiff with pain but full range of motion in her left knee, limited
range of mation in her ankle joints, chronic right ankle and foot sprains, left hip strain, cervicd drain and
lumbar grain. Dr. Miller concluded that dthough Plaintiff’s walking ability was regtricted, she could lift and
carry up to fifteen pounds, occasionaly push and pull twenty-five pounds and stand and walk
noncontinuoudy for six hours each day, provided she was given frequent rest bregks. (Rec. 165). The
following month, state agency physician Harmon Michelson, M.D., opined that, based on Plaintiff’s medica
examinations and diagnoses, she retained the ability to work six hours a day, with only occasond climbing,
stooping, knedling, crouching and crawling. (Rec. 168-75).

On April 13, 1999, during Plaintiff’s administrative hearing, vocationd expert witness (“VE”)
Richard Hincks tegtified that, if an individua with Plaintiff’s vocationd profile were limited to sedentary
work, that individud could perform Plaintiff’ s past relevant work as a payroll clerk. (Rec. 44). The VE
aso identified other work that Plaintiff could perform, which existed in sgnificant numbers in the nationa
economy. (Rec. 45-46).

Faintiff testified during the hearing that due to the sSde effects, she does not take medication for the
pain. (Rec. 33). She dated that she seldom cooks and primarily sts or lies down al day except for picking
her children up from school and traveling to and from church twice weekly. (Rec. 34).

Paintiff also tedtified that Dr. Peters recommended that she undergo a ssomach stapling procedure,
which would lessen the amount of food she can eet in asingle Sitting, o she could lose weight in order to
decrease the amount of pressure on her back and ankles. In Plaintiff’s motion for summary judgment she
explained that due to her numerous health problems and the risks of surgery she decided againgt having the
surgery. See Pl s Mot. for Summ. J.
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On June 7, 1999, the ALJissued a decision finding that Plaintiff was not disabled. On June 15,
2000, the Appeds Council declined Plaintiff’s request for review. The ALJ s decision therefore became
the final decison of the Commissoner of Socid Security. Plaintiff commenced the present action on August
17, 2000, pursuant to 42 U.S.C. section 405(g). On April 5, 2001, this Court issued an Order to Show
Cause, requiring Plaintiff to either file amotion for summary judgment or gppear a a hearing to explain why
no such motion had been filed pursuant to Civil Locd Rule 16-5. Paintiff filed aMotion for Summary
Judgment on April 17, 20012 and Defendant filed a Cross-Motion for Summary Judgment on May 15,
2001. Plantiff did not fileareply. On July 27, 2001, this Court requested specified further briefing.
Defendant submitted its supplementa briefing on August 8, 2001. Plaintiff did not file a supplementd brief.
The matter is now deemed submitted. See Civil L.R. 16-5.
[11. STANDARD OF REVIEW

“The findings of the Commissioner of Socia Security asto any fact, if supported by substantia
evidence, shdl be conclusve” See 42 U.S.C. 405(g). The Commissioner’ s findings may be set aside only
if they are based on legd error or are not supported by substantia evidence. See Reddick v. Chater, 157

F.3d 715, 720 (9th Cir. 1998) (citing Smolen v. Chater, 80 F.3d 1273, 1279 (Sth Cir. 1996)).

“Subgtantia evidence is more than a scintilla, but less than a preponderance. [1t is] relevant evidence which
a reasonable person might accept as adequate to support aconclusion.” Id. (quoting Jamerson v. Chater,

112 F.3d 1064, 1066 (9th Cir. 1997)). To determine whether substantia evidence supports the
Commissioner’ sfindings, the court “must review the adminigrative record as awhole, weighing both the
evidence that supports and the evidence that detracts from the Commissioner’s conclusion.” Id. (quoting

Magallenesv. Bowen, 881 F.2d 747, 750 (9th Cir. 1989)). If the evidence can reasonably support either

affirming or reversing the Secretary’ s conclusion, the court may not subgtitute its judgment for thet of the

Secretary. Seeid. (ating Flaten v. Secretary of Hedlth & Human Servs,, 44 F.3d 1453, 1457 (9th Cir.
1995)).

* Flantiff’ s Mation for Summary [Judgment] issmply asummary of her case. Because Plaintiff ispro
se, and because there is no objection from Defendant, Plaintiff’s motion shal be construed liberaly as a
summary judgment motion.
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V. DISCUSSION
A. Definition and Determination of Disahbility

To qudify for disability insurance benefits, Plaintiff must demondirate that she is unable to engagein
subgtantia gainful activity because of amedically determinable physicd or menta imparment, which can be
expected to result in desth or last for a continuous period of at least twelve months. See 42 U.S.C. §
423(d)(D)(A).

The SSA usss afive-step sequentia evaluation process to determine whether a claimant is disabled.
See 20 C.F.R. 404.1520; see also Bowen v. Yuckert, 482 U.S. 137, 140-41 (1987); Reddick, 157 F.3d

a 721. Firg, the SSA determines whether the clamant is engaged in subgtantia gainful activity. See 20
C.F.R. 404.1520(b). If the claimant is not engaged in substantial gainful activity, the SSA proceedsto step
two to determine whether the claimant has a medically severe impairment or combination of impairments.
See 20 CF.R. 404.1520(c). If the clamant isfound to have a severe impairment, the SSA proceeds to
dep three to “ determine whether the impairment is equivaent to one of a number of listed impairments
(“listings’) that the Secretary acknowledges are so severe as to preclude subgtantia gainful activity.”
Bowen, 482 U.S. at 141; seedso0 20 C.F.R. 404.1520(d). The SSA presumes that a clamant is disabled
if hisimparment meets or equas one of theligtings. 1d.

If the claimant’ simpairment does not meet or equa one of the listings, the SSA proceedsto step
four to determine the clamant’ s residud functiona capacity, which isthen used to decide whether the
clamant’simpairment "prevents [him] from performing work [he] has performed in the past.” See 20
C.F.R. 404.1520(e). The SSA congdersthe clamant not disabled if he is able to perform his past work.
Id. If the claimant cannot perform his past work, the SSA proceeds to step five to determine whether the
clamant can perform other work in the nationa economy, considering his age, education and work
experience. See 20 C.F.R. 404.1520(f). If the claimant cannot perform other work, the SSA finds him
disabled. See 20 C.F.R. 404.1520(f)(1).

Here, the ALJ resolved Plaintiff’s clam at the fourth step of the sequentid evaluation process. The
ALJfound a step one that Plaintiff had not engaged in substantiad gainful activity snce June 8, 1997. (Recs.
11, 17). At gtep two, the ALJ determined that Plaintiff’s impairments were severe because they imposed
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more than adight limitation on her ability to perform basic activities. (Recs. 11, 17). At gep three,
however, the ALJ held that neither Flaintiff’ s right foot and ankle sorain nor her lumbar drain rose to the
level of “marked” limitation of motion required by the applicable section of the Ligting of Imparments found
a 20 CF.R., pt. 404, supt. P, app. 1. (Rec. 18). At step four, the ALJfound that Plaintiff retained the
resdud functiona capecity for lifting and carrying fifteen pounds, pushing and pulling twenty-five pounds
occasondly, and standing and waking six hours a day, provided that she could change position every hour
and did not climb. (Rec. 18). After interviewing the vocationd expert who performed Plaintiff’s
psychologica evauation, the ALJ concluded that, in light of Plaintiff’s resdud functiond capacity, she did
not suffer from an impairment or combination of impairments that impeded her from performing her past
relevant work as a payroll clerk. (Rec. 16, 18).

Although the ALJ concluded at step four that Plaintiff was not disabled, the ALJ proceeded to step
five, finding that she aso could not overcome this step of the sequential andlysis because she could perform
anumber of other jobs available in Sgnificant numbersin the national economy. (Rec. 17). The ALJ further
deemed Paintiff’ s subjective complaints of pain not credible to the extent that she clamed that she had
been precluded from engaging in al subgtantid gainful activity for a period of time that had lasted or can
reasonably be expected to last for twelve continuous months. (Rec. 18). The ALJ therefore concluded that
Faintiff was not disabled a any time on or before the date of the decision. 1d.

Il
Il
Il

B. The ALJ s Failure to Condder Plaintiff’s Obesity

Paintiff arguesthat the ALJ erred by faling to consder her obesity as an additiond factor under
Listing 9.09, which was in effect at the time of the hearing beforethe ALJ?* If aclaimant meets or equas a

+ Although not raised by Defendant, the Court consdered whether Plaintiff is precluded from raising
Listing 9.09 in this forum because she did not explicitly raise this issue before the ALJ. The Court concludes
that sheis not. The Supreme Court in Smsv. Apfd, 530 U.S. 103, 107 (2000), held that a Social Security
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listed impairment, she is conclusively presumed to be disabled. See 20 C.F.R. 88 404.1520(d);
416.920(d). Asdtated above, Listing 9.09 required that a claimant meet certain weight and height
standards and one of five other criteria. Of particular relevance hereisthefirst one of these five: ahistory of
pain and limitation of mation in aweight-bearing joint or lumbosacrd spine supported by findings on
medically acceptable imaging techniques of arthritisin the affected joint or lumbosacrd spine. 20 C.F.R. pt.
404, subpt. P, gpp. 1. Paintiff’s medical records submitted to the ALJ showed that she stood five feet tal
and weighed 261-264 pounds, had a history of pain and limitation of motion in her spine and afinding of
degenerative disc disease in an MRI. (Recs. 176, 106). Alternatively, Plaintiff argues that even if this Court
finds that Listing 9.09 no longer applies, the SSA erred by faling to consder Plaintiff’s obesity at each step
of the sequentid evaluation process, as required by the current regulations which replaced Listing 9.09
while her adminidtrative apped was pending & the Appedls Council.

Effective October 25, 1999, the SSA ddeted Listing 9.09 from the Listing of Impairments and
substituted Revised Medicd Criteriaiin listing sections 1.00(F) (musculoskeletal system),
3.00(1)(respiratory system) and 4.00(F) (cardiovascular system), that require evaluation of obesity’s effect
on the clamant in combination with these impairments. See Revised Medical Criteriafor Determingtion of a

Disability, Endocrine System and Related Criteria, 64 Fed. Reg. 46, 122, 124 (1999). The SSA clarified

itsintent with respect to the ALJ s congderation of obesity:

Our pur in making these changesisto ensure that
adj ugi catp8?§ understalgd that we consider obesity to be a

clamant’s failure to present an issue to the Appeals Council does not waive judicid review of that issue.
Although the Court specifically deferred ruling on whether aclaimant must exhaust issues before the AL J prior
to seeking judicid review, the Ninth Circuit has alowed plaintiffs in socid security casesto raise legd issues
for thefirgt timein court, and indicated that greater |eniency agppliesto plaintiffs unrepresented by counsel during
the adminigirative process. See Silverav. Apfd, 204 F.3d 1257, 1259-60 (9th Cir. 2000) (holding that the
plaintiff was not precluded from raisng anissuein federd court for the first time since it was a pure question
of law and did not require consideration of additiona evidence); Meandl v. Apfd, 172 F.3d 1111, 1115 (Sth
Cir. 1999) (holding that the plaintiff’ sfailure to present additiona Setistical evidence to the AL J precluded her
from raigng this issue in federa court, especidly since the plaintiff had been represented by counsd).
Moreover, in Socia Security cases, ALJs have a specid duty to fully and fairly develop the record and to
asure that aclaimants interestsare considered. See Brown v. Heckler, 713 F.2d 441, 443 (Sth Cir. 1983).
Here, Plantiff’ s argument that sheisdisabled under Listing 9.09, or its successor regulation, raisesalegd issue
that does not require presentation of new evidence but may be decided based on the evidence of obesity and
other medica conditions presented to the AL Jand the Appea s Council, where she was unrepresented. (Recs.
28-29, 36-37, 102, 115, 122, 126, 131, 139, 149 162).

8
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medicaly determinable impairment that can be the basisfor
afinding of disability, and thet obesity in combination with
other impairments must be considered when evauating dissbility
at the listings step and other steps of the sequential evauation
process. We are making this change to clarify our intent.

64 Fed. Reg. at 123 (emphasis added).

Therefore, under both the former and current regulations, the SSA had to consider obesity asa
factor when determining whether Plaintiff was disabled. Because it failed to do o, the Court must remand
Faintiff’scase. The question remains whether this Court should remand the case to the AL J to gpply the
former regulation or the current one.

1. The Application of Listing 9.09 to Claims Pending on Appeal When It Was
Repealed

Only a handful of courts, al at thetrid level, except for one unpublished appellate opinion,® have
addressed the issue of which regulation to apply to claims pending on gpped when Listing 9.09 was deleted
and replaced.® These cases have reached conflicting results. Only two of them have addressed the issue of
retroactivity, and these two did not address the distinction between a retroactive statute and a retroactive

regulaion.’

5 The only appelate opinion of which the Court isawareisan unpublished Tenth Circuit opinion, Nash
v. Apfd, 2000 WL 710491, at * 2 (10th Cir. Okla. June 1, 2000) (unpublished opinion), which thisCourt notes
for completeness, though itisnot precedential. See 10th Cir. R. 36.3 (an unpublished opinion may not be cited
for precedent, but may be cited for its persuasive vaue with respect to a materia issue that has not been
addressed in a published opinion where it would assist the court.).

¢ Compare, Parent v. Halter, 2001 WL 930209 (W.D. Mo. Aug. 7, 2001) (new regulations apply to
pending clams); Havens v. Massanari, 2001 WL 721661, at *2 (D. Kan. May 9, 2001) (same); Rodriguez
v. Massanari, 2001 WL 406226 (N.D. Tex. April 17, 2001) (same); Allenv. Apfd, 2001 WL 253120, at * 14
EE.D. La March 14, 2001) (same); Castrelon v. Apfel, 131 F. Supp. 2d 1053, 1056-57 (E.D. Wis. 2001)
same); Fulbright v. Apfd, 114 F. Supp. 2d 465, 475-76 (W.D.N.C. 2000) (same); Wooten v. Apfdl, 108
F. Supp. 2d 921, 924 (E.D. Tenn. 2000) (same); with, Nash v. Apfd, 2000 WL 710491, at *2 (10th Cir.
Okla. June 1, 2000) (unpublished disposition) (old regulation applies); Harris v. Apfel, 2001 WL 309048, at
*4 (D. Kan. Feb. 21, 2001) (same); Rudolphv. Apfel, 2000 WL 1916317, at *6-7 (D. Kan. Dec. 29, 2000)
(same); Hendricks v. Apfel, 2000 WL 174884, *6 (E.D. La. Feb. 14, 2000) (same). The following courts
addressed the split in authority, but for onereason or another, did not rule on whether the old regulation or the
revlsed regulatlon aopliedto pendingdams: Stonev Massanri, 2001 WL 987852 (S.D. Ind. 2001); Portlock
Apfd, 150 F. Supp. 2d 659 (D. Del. 2001); Busby v. Apfd, 2000 WL 1130099 (N.D. Cal. 2000).

7 See Fulbright v. Apfd, 114 F. Supp. 2d 465 (W.D.N.C. 2000); Rudolph v. Apfel, 2000 WL
1916317, at *6-7 (D. Kan. Dec. 29, 2000).
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In Landgraf v. US Film Prods, 511 U.S. 244 (1994), the Supreme Court addressed the issue of

retroactivity with respect to statutes. There, the Court considered whether section 102 of the Civil Rights
Act gpplied to cases that were pending on apped when it became law, and held that it did not. 1d. at 249-
50. The Court adopted a presumption against retroactivity because prospectivity “ accords with widdy
held intuitions about how gtatutes ordinarily operate’ and “will generaly coincide with legidative and public
expectations.” 1d. at 272; see dso Jeffriesv. Wood, 114 F.3d 1484, 1494 (9th Cir. 1997). The Court

noted, however, that exceptions exigt to the genera rule favoring prospectivity.

The Court st forth the following framework to analyze retroactivity: (1) whether the statute on its
face provides for prospective or retroactive application; (2) in the absence of such an express provision
governing the statute’ s reach, whether the statute would have retroactive effect; and (3) if the statute would
have retroactive effect, whether Congress clearly intended such a retroactive effect, overcoming the
presumption of prospectivity. Id. at 280. While Landgraf addressed the retroactive application of statutes,

courts have gpplied its reasoning to the issue of retroactivity of regulations. See, e.q., Covey v. Hdllydde

Mobilehome Edtates, 116 F.3d 830, 838 (9th Cir. 1997); Little Co. Mary Hosp. & Hedth Care Cirs. v.

Shdda, 994 F. Supp. 950, 960 (N.D. Ill. 1998) (stating that Landgraf “supplies the test to decide when a
datute (or by naturd extension aregulation) operates retroactively”).

Here, the regulation is silent on its face as to whether the changesto 20 C.F.R. pt. 404, subpt. P,
app. 1, deleting Ligting 9.09 apply retroactively or progpectively. In the absence of dear language
regarding the reach of the new regulation, the analysis must proceed to step two.

The second step asks whether, if applied retrospectively, the regulation would have aretroactive
effect on asubstantive right of the plaintiff. In other words, “would [the regulation] impair the rights the
party had when he acted, increase a party’ s liability for past conduct or impose new duties with respect to
transactions dready completed.” Landgraf, 511 U.S. a 280. Courts must ask whether the new provison
attaches new legal conseguences to events completed before its enactment. 1d. at 270. Mere changesin
procedural rules do not raise concerns about retroactivity. Landgraf, 511 U.S. at 275 n.29. But the
presumption againg retroactivity is not redtricted to casesinvolving “vested rights” 1d.

10
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Here, Plaintiff’s rights would be substantively atered if therevison to 20 C.F.R. pt. 404, subpt. P,
app. 1 was deemed agpplicable to pending claims, because the revised regulation would raise the bar on
proof of disability based on obesity. Plantiff satisfied the height and weight requirements set forth in Table
[l of former Listing 9.09 & the time of the ALJ decision, standing five feet tall and weighing congderably
more than the specified 230 pounds. Furthermore, Plaintiff probably satisfies the additiona criteria required
under 9.09(A). Therefore, Plantiff likely satisfied the requirements of Ligting 9.09, automaticaly qudifying
her for disability benefits. By contrast, under the new regulation, Plaintiff would be required to show the
extent to which her obesity affects each step of the sequentid evauation process, and might not quaify for
benefits.

In Landgraf, the Court noted that retroactivity is most troubling when applied to contractual or
property rights where predictability and stability are of prime importance. Landgraf, 511 U.S. at 271. The
United States points out that while an gpplicant for Socia Security benefits may have atype of property
interest in potentia benefits warranting due process protections, see Goldberg v. Kdly, 397 U.S. 254

(1970), that interest does not necessarily give rise to substantive rights. Y et none of the cases cited by the
United States are redly on point or binding on this Court. The Supreme Court cases cited by the United
States address whether Congress can cut the benefit level s of various wefare programs congstent with
due process, not whether an agency can change the rules of entitlement while a caseis pending on

appeal. See, e.q., United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 174 (1980) (railway benefits,

like socid security benefits, are not contractua and may be atered or even eiminated at any time); see also
Richardson v. Belcher, 404 U.S. 78, 81 (1971); Atkinsv. Parker, 472 U.S. 115, 129 (1985). But the

issue here is not whether congtitutional due process blocks application of astatute. Moreover, Congress
(as opposed to an agency to whom such power has not been delegated) may engage in retroactive
legidation when it expressesitsintent to do so clearly.

In another case cited by Defendant, Torresv. Chater, 125 F.3d 166, 170 (3d Cir. 1997), the Third

Circuit congtrued a congressiond amendment to the Socid Security Act that eiminated benefits for
disability caused by dcohol and drug addiction and expressy provided for retroactive gpplication of the
provisons. Theissue was not whether Congress intended the statute to operate retroactively — it clearly

11




United States District Court

For the Northern District of California

© 00O N o o b~ W N P

L e O o =
N~ o 00 M W N Rk O

o
© o

N N DN DN D N N N DN
o N o o~ W N P, O

did — but the selection of the appropriate retroactive date. The court observed that “if arecipient’ sright to
future benefits may be terminated by a statute, it follows that an applicant who has never been declared
eligible may aswell be deprived of aninchoateright.” 1d. at 170. The court relied “[ m] ore
fundamentally,” however, on the fact that Congress had made its will with regard to retroactivity clear. 1d.
(emphasis added).

The only Ninth Circuit cases cited by the United States in its supplementd brief are American
Mining Congressv. United States Envil. Prot. Agency, 965 F.2d 759 (9th Cir. 1992) and National Med.

Enter., Inc. v. Sullivan, 957 F.2d 664 (9th Cir. 1992). See Def.’s Supplementa Brief at 5 (“Def.’s Supp.”).

As both these cases were decided two years before Landgraf, they do not gpply the analysisthat it set
forth. Furthermore, neither addressed the issue of applying a change in aregulation to adjudicated clams

for benefits pending on apped. American Mining regjected a challenge to the EPA’ s regulation requiring
owners of inactive mines to obtain discharge permits. The court found that the regulation was not

retroactive, gpplying Justice Scalid s reasoning in his concurrence in Bowen v. Georgetown Univ. Hosp.,

488 U.S. 204 (1988), to the effect that “aretroactive rule is one that alters the past legal consequences of
past actions.” American Mining, 965 F.2d at 769. Neither American Mining nor Justice Scalid's

concurrence in Bowen suggested that this particular formulation of retroactivity was meant to be
comprehensive, a“one sizefitsal” test that aso appliesto cases like this one involving adjudication of
benefits claims pending on appedl.

In National Med. Enter., the court found no retroactivity where aregulation issued in 1976 phased

out Medicare reimbursement for goodwill when “at some future date’ the cumulative return reached one
hundred percent. 1d. & 671 (emphasisin origind). Asthe court noted, in 1976 when the new rule went
into effect, the phase out was plainly prospective, affecting only the future legal consequences of past
transactions, but not lowering the reimbursement levels until some time after its promulgation. 1d. By
contragt, here the United States seeks to gpply a new, more restrictive rule to Plaintiff’ s eigibility for
benefits than the one in effect when shefiled her claim and it was adjudicated at the administrative hearing.
That application would seem to run afoul at leest of the congideration of fair notice set forth in Landgraf.
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Further, Landgraf recognized the “potential unfairness of retroactive application.” Landgraf, 511
U.S a 272. Here, the unfairness to Plantiff is that she made her clam a atime when Listing 9.09 wasin
effect and, without the aid of an attorney, presented extensive evidence to the ALJ of obesity combined
with other impairments that may well have qudified her as disabled under that Listing. Through no fault of
her own but through the ALJ s error in not congdering whether she met Listing 9.09, she was found not
disabled. Subsequently, while pursuing her administrative gpped to the Appeds Council, the Listing was
repealed and replaced with new, less favorable regulations regarding obesity. The Appeals Council then
erroneoudy failed to consider ether the new or the old regulations in regecting her appedl.

Other amilarly stuated obese individuas who had their hearings while Listing 9.09 was lill in effect
and whose AL Js applied the regulations properly were granted disability benefits. Their benefits are not
being reevaluated under the new standard. Y et Plaintiff, because of her ALJ s error, would be subject to
the new, less favorable standard than those who were smilarly stuated if Plaintiff cannot now avall hersdlf
of Listing 9.092 Of coursg, if Plaintiff is evaluated under the new criteria and found disabled, she will
ultimately be treated the same as these smilarly Stuated individuals. But if sheis denied under the new
criteria but would have qudified under the old, she will suffer that unfairness. And from a public policy
standpoint, error by the ALJwill go uncorrected.

The United States argues that the application of the new regulation in lieu of Ligting 9.09 to cases
pending on gpped is not properly classified as retroactive. See Def.’s Supp. a 2-5. When the agency
deleted Ligting 9.09 and subtituted the new criteriain October 1999, it failed to clarify the effect of the
deletion on cases pending on gpped. While it explained that the revisions would have “ prospective effect,”
the agency described prospective effect smply as not requiring individuas aready found disabled under
Listing 9.09 to be reevaluated under the revised criteria. See Revised Medica Criteria for Determination of

Disability, Endocrine System and Related Criteria, 64 Fed. Reg. at 124.
Seven months later, on May 15, 2000, the SSA issued Socia Security Ruling 00-3p, stating:

¢ |t istrue that individuds who are smilarly situated with respect to their obesity but who did not file
dams until after Ligting 9.09 was repeded dso do not get the benefit of that Listing -- the new criteriaplainly
apply to them. But that, of course, iswhat happenswhenever clamsarefiled after achange in the law takes

effect prospectively.
13




United States District Court

For the Northern District of California

© 00O N o o b~ W N P

L e O o =
N~ o 00 M W N Rk O

o
© o

N N DN DN D N N N DN
o N o o~ W N P, O

Thefind rules deleting 9.09 apply to damsthat were filed

before October 25, 1999, and that were awaiting an initial
determination or that were pending apped at any leve of the
administrative review process or that had been appeaed to court.

1d. (emphasisadded). As noted above, some courts from other circuits have deferred to the agency’s
interpretation as expressed in this Ruling. See Fulbright, 114 F. Supp. 2d at 475-76; Castrejon, 131 F.
Supp. 2d at 1056-57; Havens, 2001 WL 406226; Rodriguez, 2001 WL 406226. In the absence of any
Ninth Circuit authority, this Court declines to do so.

Smply deferring to the agency’ sinterpretation begs the question of whether following that
interpretation would result in impermissible retroactive rule-making without Congressiona authorization. A
court may not defer to an agency’ sinterpretation of its own regulations where the interpretation is

erroneous or incons stent with a statute. See United States v. Clevdland Indians Basgbdl Co., 121 S. Ct.

1433, 1445 (2001). Yet socid security ruling 00-3p would be erroneous and unauthorized if it compelled
retroactive gpplication of the new regulations.

Furthermore, Socid Security Rulings, while ingructive, are not conclusive and do not have the force
of law. See Holohan v. Massanari, 246 F.3d 1195, 1202 (9th Cir. 2001) (holding that dthough Socid
Security Rulings that are issued by the Commissoner of Socid Security to clarify implementing regulations
and agency policies do not have the force of law, reviewing courts will give them some deference because
they represent the Commissioner’ s interpretations of the agency’ s regulations, unless they are inconsistent
with statutes or regulations.) (citing 20 C.F.R. § 402.35(b)(1)); see dso Han v. Bowen, 882 F.2d 1453,

1457 (9th Cir. 1989) (citing Paxton v. Secretary of Hedlth & Human Servs,, 856 F.2d 1352, 1356 (9th

Cir. 1988)). Under the second step of the Landgraf andysis, the Court concludes that applying the revised
regulation to pending cases like Plaintiff’ s would be retroactive.

Thethird step of the Landgraf andysis requires this Court to consider whether Congress overrode
the norma presumption of prospectivity by clearly expressing its intent to do so, and finds that it did not.
Asthe United States recognizes, “[i]t is axiomatic that an adminigtrative agency’ s power to promulgate
legidative regulaionsis limited to the authority delegated by Congress” Bowen, 488 U.S. at 208. In

particular,
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adautory grant of legidative rulemaking authority will not, as
agenera matter, be understood to encompass the power to
promul gate retroactive rules unless that power is conveyed by
Congressin expressterms. . . . Even where some substantial

{)ugtificati on for retroactive rulemaking is presented, courts should
reluctant to find such authority absent an express statutory grant.

Id. at
208

The Supreme Court in Bowen concluded that the SSA did not have any statutory grant of authority
to engage in retroactive rule-making, citing, among other provisons, the Socid Security Act. See Def.’s
Supp. a 2; Bowen, 488 U.S. at 213-14. Furthermore, Defendant concedes here that it was not aware of
any expansion of Congressiond intent before or after that case to grant such authority, nor isthe Court.®
1d. While the delegation of rule-making authority to implement the Social Security Act isbroad, the lack of
an express grant of authority to engage in retroactive rulemaking precludes the agency from doing o, at
least absent a substantia justification not presented here.

Accordingly, the Court concludes that the agency’ s interpretation of its deletion of Listing 9.09 as
applying to cases like Plaintiff’ s that were pending on adminigtrative or judicial apped is erroneous because
it would result in impermissible retrogpectivity without Congressiona authority and would be unfairly
retroactive. Therefore, Plaintiff’ s case shal be remanded to the ALJ for further proceedings pursuant to
Listing 9.09.

2. Plaintiff's obesity as a factor affecting all relevant steps of the sequential
evaluation process.

Alternatively, Plaintiff contends that even if the new regulation applies to claims pending before the
Appeds Council, the ALJ erred by failing to consider the effects of claimant’s obesity at each step of the
sequentid evaluation process as the new regulation requires. While the Court need not reach thisground in
view of its determination that Listing 9.09 gppliesto Paintiff’s claim, the Court concludesin the dternative

that the agency erred even under its own interpretation that the revised obesity regulation that replaced

° Even if Congress had delegated that authority to the agency, the agency’ s clear intent to override the
normal presumption of prospectivity is not binding on courts but a most entitled to deference. By contrast,
congressond intent is binding on courts unlessit runs afoul of the Congtitution.
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Listing 9.09 gppliesto Plaintiff. The agency never considered the exacerbating effect of her obesity on her
other impairments under the revised criteria before rejecting her disability clam.

C.  TheALJsCredibility Determination Regarding Plaintiff’s Excess Pain Testimony
Faintiff arguesthat substantia evidence does not support the ALJ s findings regarding her

subjective satements of pain. An individua’ s statements regarding pain or other symptoms are not in
themsalves conclugive evidence of adisability. See 42 U.S.C. § 423(d)(5)(A); 20 C.F.R. 404.1529. A
clamant must produce “medicd evidence of an underlying imparment which is reasonably likely to be the
cause of thedleged pain.” Bunndl v. Sullivan, 947 F.2d 341, 343 (9th Cir. 1991). Pain cannot be

objectively measured, however, because “excess pain is by definition pain at aleve above that supported
by medicd findings” Fair v. Bowen, 885 F.2d 597, 601 (9th Cir. 1989). Accordingly, “the ALJs
assessment of the claimant’ s credibility becomes exceptiondly important.” 1d. at 602.

The ALJ may not discredit the claimant’ s subjective complaints solely because the objective
evidence fallsto fully corroborate the degree of pain dleged. See Reddick, 157 F.3d at 722; Bunndl, 947
F.2d at 343, 345. To discredit the daimant’s pain tesimony, the ALJ“must make specific findings
supported by the record.” Bunndl, 947 F.2d at 346. There must be “clear and convincing” reasons for
discrediting the claimant’ s testimony, and the ALJ mugt identify the testimony that “is not credible and [the]
evidence that underminesthe clamant’scomplaints™ Reddick, 157 F.3d at 722 (quoting Lester v. Chater,

81 F.3d 821, 834 (9th Cir. 1996)). By itsdlf, the fact that a claimant does not exhibit manifestations of pain
at the hearing before the AL J is insufficient to rebut a claim of pain. See Fair, 885 F.2d at 602; see also
Perminter v. Heckler, 765 F.2d 870, 872 (9th Cir. 1985). The ALJmay, however, disregard salf-serving

Statements that are not supported by objective findings. See Nyman v. Heckler, 779 F.2d 528, 531 (Sth

Cir. 1986). The ALJmay dso congder whether the claimant engagesin daily activities that could be
transferred to the workplace, as well as "unexplained, or inadequately explained, failure to seek trestment

or follow a prescribed course of treatment.” Bunndl, 947 F.2d at 346 (quoting Farr, 885 F.2d at 603).
At the adminigtrative hearing Plaintiff testified that when she walks for twenty minutes, her back

“gets hot and then it shoots a shooting pain into my legs and they go numb. And then I'm like down on my

back for like two days until the swelling goes down.” (Rec. 30). Plaintiff also stated that she can Sit up

16




United States District Court

For the Northern District of California

© 00O N o o b~ W N P

L e O o =
N~ o 00 M W N Rk O

o
© o

N N DN DN D N N N DN
o N o o~ W N P, O

sraight for about two hours at atime but then has to get up and walk around or put her feet up for awhile.
(Rec. 32). After gtting for about two hours, Plaintiff described the pain as occurring in the middle of her
back and as lasting for “five minutes or s0.” (Recs. 32-33).

The ALJ articulated four reasons for discrediting Plaintiff’ s excess pain tesimony. Firs, the ALJ did
not find that Plaintiff’ s testimony provided a convincing description of the nature, location, onset, duration,
frequency, radiation or intendty of the pain. (Rec. 15). The ALJ noted, “[w]hen asked about precipitating
factors, she was unable to provide any details about activities that might bring about her discomfort.” 1d.
Second, the ALJ did not find Plaintiff’s medicd trestment sufficient. For example, Plaintiff pursued only
limited and conservative medical treatment, and Plaintiff testified that she took no medication because of the
sde effects. Id. Third, dthough Plantiff claimed family members performed most daily activities, Plantiff
was able to care for her persona needs, go to church, do some shopping and drive to pick her children up
from school. Id. Findly, the ALJ noted that after filing for discbility benefits, Plaintiff did become employed
asalegd service courier but |eft that job not due to any physical limitations, but because her employer
would not permit her to wear tennis shoes. 1d.

These four factors in combination are substantia evidence in support of the ALJ s credibility
determination. The ALJ did not discredit Plaintiff’ s pain testimony on the bagis of insufficient objective
evidence or base his credibility determination solely upon Plaintiff’ s failure to exhibit pain at the
adminigretive hearing. Ingtead, the ALJ made specific findings and identified the testimony he found not
credible as well asthe testimony that undermined Plaintiff’ s subjective complaints. Therefore, substantia
evidence exists in the record in support of the ALJ s credibility determination.

D. INABILITY TO PERFORM PAST WORK

Defendant argues that because Plaintiff failed to prove an inability to perform her past rlevant work
asapayrall clerk, sheis not disabled within the meaning of the Socid Security Act. Past relevant work
only becomes relevant, however, at step four of the five-step sequentia eva uation process.

Here, pursuant to Ligting 9.09, Plaintiff’s obesity should have been considered in reaching adecison
asto either step two or step three of the five-step sequentid process. Only if she did not have alisted
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impairment or its equivalent at step three taking her obesity into account, would it be necessary to proceed
to step four and consider her ability to perform past relevant work.

I

I

i

E. EXTRA-RECORD EVIDENCE

Defendant argues that this Court should not consder Plaintiff’ s submission of extra-record
evidence because it isimmateriad. This alegedly extra-record evidence consists of a February 13, 1998
letter written by Dr. Cummins and an August 13, 1999 |etter written by Dr. Peters.

Extra-record evidence may provide abasis for remand, but not for summary judgment. To securea
remand for the congderation of new evidence, Plantiff must show that the evidence is materid and thet
good cause existed for the failure to produce the evidence in the prior proceeding. 42 U.S.C. 8§ 405(g); see
Booz v. Secretary of Health & Human Serv., 734 F.2d 1378, 1380 (9th Cir. 1984). New evidenceis

materid if thereis areasonable possbility that the new evidence would have changed the outcome of the
Commissone’ s determination. 1d.

Here, the letter from Dr. Cumminsis not extra-record evidence since it dready appearsin the
record twice. See Recs. 160, 172. Dr. Peters’ |etter is new evidence. Defendant contends that the |etter
contradicts Dr. Peters medical notes contained in the record and, thus, would have been disregarded by
the ALJ as unreliable. See Johnson v. Shdda, 60 F.3d 1428, 1433 (9th Cir. 1995). Dr. Peters medical

note only stated that during one of Plaintiff’ s visits she moved about “quite well” (Rec. 115), which is not
necessarily incongstent with his subsequent letter thet, given her various disabling problems in combination,
Maintiff is“not capable of any type of employment.” See L etter attached to Pl.’sMot. In any event, this
Court has not considered Dr. Peters' |etter in its decision to remand for error that occurred at step three.
On remand, however, the agency should consider Dr. Peters | etter.

i

I
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I
I
I
I

V. CONCLUSION
Based on the foregoing reasons, this case shal be REMANDED for further proceedings pursuant
to Ligting 9.09 as the regulations existed at the time of the ALJ hearing.

IT IS SO ORDERED.
Date: September , 2001

ELIZABETH D. LAPORTE
United States Magidtrate Judge
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